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No. of Employees Amount of Insurance Cover Per Event

Not more than 200 Not less than HK$100 million

More than 200 Not less than HK$200 million

The Ordinance also applies to

employees who are employed in Hong

Kong but suffer injuries while working

outside Hong Kong.

To better understand the meaning of

“employees”, it is important to distinguish

a “contract of service” from a “contract for

service” where the employer-employee

relationship does not exist and the person

concerned is merely performing certain

agreed tasks for a fee. Court cases have

provided a number of tests to help

determine whether there is an employer-

employee relationship:

a. Employer’s power in selection of his

employees

b. Payment of wages or other

remuneration

c. Employer’s right to control the method

of doing the work

d. Employer’s right of suspension or

dismissal

e. The risk-bearing of business venture

Classification of Employer’s

Liability

The EC insurance covers  the

employers’ legal liability under both

the Ordinance and the Common Law

for their employees’ injuries at work:

i) Statutory Liability

U n d e r  t h e  O r d i n a n c e ,  t h e

compensat ion  shou ld  be payable

regularly or one-off by the employer to

an employee in respect of an injury

arising out of and in the course of his

employment:

Per iod ica l  Payment :  I t  i s  payable

regularly on the injured employees’

no r ma l  pay  days  fo r  s ick  l eaves

connected with work injuries at the rate

of four-fifths of their normal earnings.

Fatal case: It varies from 36 months’

to 84 months’ earnings subject to a

m i n i m u m  o f  H K $ 3 0 3 , 0 0 0  a n d  a

maximum of HK$1,764,000.

Pe r m a n e n t  To t a l  I n c a p a c i t y :  I t

varies from 48 months’ to 96 months’

earn ings subject  to  a min imum of

H K $ 3 4 4 , 0 0 0  a n d  a  m a x i m u m  o f

HK$2,016,000.

The compensation payable for

death or permanent total incapacity

varies with the employees’ age at the

time of the accident.

I f  an in jured employee suffers

from permanent partial incapacity, the

a m o u n t  o f  c o m p e n s a t i o n  i s  a

percen tage  o f  the  compensa t ion

payable for permanent total incapacity

a n d  t h i s  p e r c e n t a g e  w i l l  b e

propor t ional to the loss of earning

capacity caused by the injury.
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Feature

An employer is required to meet

both his liabilities under the Ordinance

and the Common Law. The Ordinance

only lays down the minimum insurance

cover. According to his own insurance

need, an employer may take out an EC

insurance policy above the statutory

minimum.

Meaning of Employees

Under the Ordinance, employees

include any persons who either enter into

or work under a contract of service or

apprenticeship with an employer in any

employment, whether the contract is

expressed or implied; oral or in writing.

E mployees’ Compensation (“EC”)

insurance is  one of  the major

classes of general insurance business

in Hong Kong. EC premiums reached

HK$2.9 billion in 2001, accounting for

approximately 15% of the total gross

p r e m i u m s  o f  g e n e r a l  i n s u r a n c e

business.

U n d e r  s e c t i o n  4 0  o f  t h e

Employees’ Compensation Ordinance

(“Ord inance”) ,  every  employer  i s

statutorily required to take out an EC

insurance policy with an authorized

insurer  against  h is l iabi l i ty  for  h is

employees’ accidental bodily injury in

t h e  c o u r s e  o f  e m p l o y m e n t .  T h e

objective is to ensure that employees,

who have a val id claim against his

e m p l o y e r ,  r e c e i v e  a d e q u a t e

compensation and protection.

The minimum insurance cover

should be for an amount:
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Under the Ordinance, earnings

include:

a. cash wages;

b. cash equivalent allowance such as

food, fuel, quarters, etc;

c.  over t ime payments or  bonus of

constant nature;

d. customary tips.

The Ordinance does not modify

the rules of the Common Law. The

employee has the right to sue against

the employer for damages if his injury

i s  c a u s e d  b y  t h e  n e g l i g e n c e  o r

wrongful  act  of  the employer.  The

Common Law damages wou ld  be

reduced by the value of compensation

payable under the Ordinance.

ii) Common Law Liability

The Common Law Liability of an

employer may be caused by:

• His acts of personal negligence;

• His fai lure to select suitable and

competent employees;

• His fai lure to provide or maintain

suitable and safe plant and machinery;

• His failure to provide or maintain safe

place of work;

• His failure to provide and maintain

proper system, method and system of

working;

• His failure to comply with statutory

du t ies  under ,  among o the rs ,  the

Occupa t i ona l  Sa fe t y  and  Hea l t h

Ord inance and the Factor ies  and

Industrial Undertakings Ordinance.

There is no limit for the Common

Law compensation. In general,  the

c o m p e n s a t i o n  a w a r d  m a y  b e

categorized under:

• pain and suffering;

• pecuniary loss;

• future loss of earnings;

• provision of care.
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Feature

Employees Compensation
Assistance Scheme

The operation of the Employees

Compensat ion Assistance Scheme

( “ E C A S ” )  i s  g o v e r n e d  b y  t h e

Employees Compensation Assistance

Ord inance .  I t s  a im  i s  to  p rov ide

compensation to:

• an injured employee who is unable

to recover  compensat ion f rom his

employer because the employer is

un insured o r  un t raceab le ,  o r  the

e m p l o y e r ’s  i n s u re r  h a s  b e c o m e

insolvent; or

•  a n  e m p l o y e r  w h o  h a s  p a i d

compensation to his employees but the

c o n c e r n e d  i n s u re r  h a s  b e c o m e

insolvent.

T h e  c o m p e n s a t i o n  f u n d  i s

financed by a levy on the premiums

payable in respect of EC insurance

pol ic ies.  The rate of  levy and the

current proportion of distribution are

currently under review to strengthen

the long-term financial position of the

compensation fund.

Note: This newsletter aims to provide readers with the general knowledge on insurance. Any views
expressed in the feature ar ticle represent the personal views of the writer, which may not be necessarily
shared by the Insurance Authority.

How does the policy condition of
“Avoidance of Terms and Right of
Recovery” protect an employee?

A n  e m p l o y e e  w i l l  n o t  b e

prejudiced by an employer’s failure to

c o m p l y  w i t h  i n s u r a n c e  p o l i c y

p ro v i s i o n s .  G e n e r a l l y  s p e a k i n g ,

breach of a pol icy provision might

enable an insurer to repudiate liability

but  because of  the “Avoidance of

Terms and Right of Recovery”,  the

insurer has to settle the claim with the

employees as i f  the employer has

c o m p l i e d  f u l l y  w i t h  t h e  p o l i c y

provisions.

What should an employer do
after an accident?

If there is any employee injured

during the course of employment, the

employer should submit al l  original

s i c k  l e a v e  c e r t i f i c a t e s ,  L a b o u r

Department Forms and other relevant

documents to the insurer concerned as

soon as possible. Any unreasonable

delay may prejudice the rights of the

insured. Details of staff, salary and

Mandatory Provident Fund records

may be required to substantiate the

claim.

What should an employee do
after an accident?

An employee should follow up

with his employer to ensure that the

employer has proceeded with the

proper claim procedures. In case of

any non-payments, the Ordinance

enab les  t he  emp loyees  to  c la im

a g a i n s t  t h e  i n s u re r  d i re c t .  T h e

employees  may  a l so  consu l t  t he

Labour Department for any remedial

measures.
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China’s WTO Insurance Summit

W ith China’s imminent entry into

the WTO, the China Insurance

Regulatory Commission organized

“China’s WTO Insurance Summit” in

Beijing on 22-23 November 2001. The

t w o - d a y  S u m m i t  p r o v i d e d  a n

opportunity for international insurance

re g u l a t o r s  a n d  p ro f e s s i o n a l s  t o

exchange their views on the opening

up of China’s insurance market.

The Commissioner of Insurance,

Mr. Benjamin Tang, was invited to the

Summi t .  He  de l i ve red  a  keyno te

speech on “Effective Regulation of the

H o n g  K o n g  I n s u r a n c e  M a r k e t ” .

Mr. Tang, together with a number of

other overseas insurance regulators,

were received by Vice-Premier Wen

Jiabao during the Summit.

APEC Symposium for Managing
Regulatory Change in Life
Insurance and Pensions

O n  8 – 9  N o v e m b e r  2 0 0 1 ,

S y m p o s i u m  f o r  M a n a g i n g

Regulatory Change (“MRC”) in Life
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